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SUBJECT: Biennial Report on the Effects of ESHB 1010 Regulatory Reform 
 
 
This report is required of the Office of Financial Management (OFM) by Engrossed Substitute House 
Bill 1010, the regulatory reform measure approved by the Legislature and signed into law in 1995.  
ESHB is now codified as RCW 34.05.328(6). 
 
It summarizes the experience of state regulatory agencies in making rules under the significant 
legislative rulemaking provisions of the law during 2004 and 2005.  In compiling the report, OFM 
asked agencies to consult with their clients, customers, and representatives of the regulated community 
in assessing their experience with the law.  OFM has summarized their experience and has included the 
reports from individual agencies in the Appendix of this document. 
 
This year OFM also requested comments on RCW 34.05.328(6) from business associations, 
environmental and labor organizations, and city and county associations.  We received no responses 
from these stakeholders. 
 
If you require more detailed information about the effect of this law, please contact the agencies 
directly. 
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Regulatory Reform Under ESHB 1010 
Impacts of Significant Legislative Rulemaking Requirements 
(2004-2005) 
 
 
 
 

NGROSSED SUBSTITUTE HOUSE BILL (ESHB) 1010, the omnibus regulatory reform bill 
enacted in 1995, imposed many new regulatory duties on state agencies.  Among these new duties 
were more detailed rulemaking requirements for “significant legislative rules” under RCW 

34.05.328.  Significant legislative rules are defined as those that are used to adopt substantive 
provisions of law, the violation of which results in a penalty or sanction, establish or change 
qualifications for a license or permit, or result in a significant change to a policy or regulatory 
program. 

E

 
Significant legislative rulemaking requirements include that agencies determine the costs and benefits 
of a new rule, determine least burdensome alternatives, coordinate regulations with the requirements of 
state and federal law, and develop an implementation, evaluation, and education plan. 
 
A copy of RCW 34.05.328 is attached to this report in the appendices. 
 
ESHB 1010 requires the Office of Financial Management (OFM) to report on the experience of the 
named regulatory agencies in carrying out these rulemaking requirements in January of each even-
numbered year.  This report summarizes the implementation reports received by OFM from the 
following agencies:  Department of Ecology (ECY), Department of Fish and Wildlife (DFW), 
Department of Health (DOH), Department of Labor and Industries (L&I), Department of Natural 
Resources (DNR), Department of Revenue (DOR), and Department of Social and Health Services 
(DSHS), Employment Security Department (ESD) Forest Practices Board (FPB), and Office of the 
Insurance Commissioner (OIC).  DNR reported no adoption of significant legislative rules and, 
therefore, no impacts over the last two years. 
 
The reports explain the agencies’ experiences with significant legislative rulemaking for calendar years 
2004 and 2005.  They contain a list of rules adopted under the requirements of RCW 34.05.328, the 
impacts on the substance of the rules, a summary of additional costs associated with the process, a 
description of legal actions for failure to comply with the requirements, adverse effects of the law, and 
a summary of the comments from the regulated community and others regarding the requirements and 
the acceptability of the rules adopted under them. 
 
Copies of each agency’s report are attached in the appendices. 
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Types of Rules and Impacts on Substance 
List of rules adopted under RCW 34.05.328 since January 1, 2004, and how compliance with these 
requirements affected the substance of the rule, if any, as adopted. 
 
Agencies adopt a wide variety of significant legislative rules.  The individual reports in Appendix B 
include a complete list of the significant legislative rules adopted by each agency.  Examples of such 
rules adopted during the last two years include: 
 
 

 
Department of Ecology 
Dangerous Waste 
Carbon Dioxide Mitigation Program for 

Fossil-fueled Thermal Electric Generating 
Facilities 

Air Pollution 
Solid Waste Handling Standards 
 
Department of Fish and Wildlife 
Miscellaneous Hydraulic Projects – Permit 

Requirements and Exemptions 
 
Department of Health 
Newborn Screening 
Water Recreation Facilities 
Food Code 
Residential Treatment Facilities 
On-site Wastewater Sewage Systems 
 
Department of Labor and Industries 
Machine Safety 
Ground Personnel 
Explosives 
Motor Vehicles 
Crime Victims’ Compensation Provider 

Reimbursement Rates 
 
Department of Revenue 
Timber Excise Tax – Stumpage Value 

Tables 

 
Department of Social and Health 
Services 
Home and Community Programs 
Licensing Requirements for Overnight 

Youth Shelters 
Childcare and Early Learning 
Services Subject to Estate Recovery 
 
Employment Security Department 
Applying for Unemployment Benefits 
Job Separation 
Job Search Requirements 
Reporting of Wages and Taxes Due 
 
Forest Practices Board 
Marbled Murrelet 
Cultural Resources 
 
Office of the Insurance 
Commissioner 
2001 Commissioner’s Standard and 

Ordinary Mortality Table 
Rental Car Insurance Limited Agent License 
Standards for Coverage of Chemical 

Dependency 
Credit Life, Credit Accident and Health 

Insurance 
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Cost Impacts 
Summary of additional costs associated with the more intensive rulemaking requirements for 
significant legislative rules. 
 
Because of the many variables associated with rulemaking, most agencies were not able to report 
detailed cost information specific to ESHB 1010.  However, anecdotal reports from agencies 
adopting significant legislative rules noted additional costs associated with:  
• Increased staff time for planning and implementing rulemaking requirements. 
• Increased staff time for development and review of cost-benefit analysis. 
• Higher level of stakeholder involvement and public meetings. 
• Printing, postage and other expenses associated with disseminating cost-benefit analyses and 

related documents required by the statute.  
 
Legal Actions 
Description of any legal actions against your agency for failure to comply with RCW 34.05.328, 
costs of such actions, and the status or outcome of the action. 
 
Skagit County brought suit against the Department of Ecology in 2003 for procedural violations 
of the Administrative Procedures Act.  Several tribes intervened and the county amended its 
complaint in 2005 to add substantive violations.  The litigation has been continued so that the 
agency may engage in rule making, with the involvement of the parties, in an effort to settle this 
dispute.   
 
Thurston County Superior Court Case No. 03-0201739-3 was filed by the “Assisted Living Legal 
Defense Fund” and challenged both the content of the 2003 boarding home rules and the 
Department’s process to adopt the rules.  In part to answer issues raised by the boarding home 
industry and to implement two 2004 Session Laws, the Department of Social and Health 
Services decided to repeal the 2003 boarding home licensing rules that were the subject of the 
lawsuit and proposed and adopted new replacement rules in chapter 388.78A WAC.  New 
boarding home licensing rules, and the repeal of the 2003 rules, were adopted on July 30, 2004.  
In August 2004 the lawsuit was withdrawn and the case formally dismissed. 
 
Other agencies reported no significant legal or implementation problems in carrying out ESHB 
1010.   
 
Adverse Effects 
Extent to which significant legislative rulemaking requirements have adversely affected the 
capacity of your agency to fulfill its legislative-prescribed mission. 
 
None of the agencies reported that the significant legislative rule development adversely affected 
the capacity of the agency to fulfill its legislatively prescribed mission.   
 
Agencies reported that the requirements do add cost and time to the rule-making process.  The 
Departments of Health and Social and Health Services note that significant rule development and 
analysis can cause a delay in adopting regulations supported by the regulated community.  The 
Office of the Insurance Commissioner reported that the process has slowed the agency’s 
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response to changing circumstances and, because the processes are more complex and time-
consuming, fewer issues can be addressed. 
 
Rule Acceptability 
Description of any measurable increase or decrease in the acceptability by the regulated 
community of rules adopted under these requirements. 
 
Most agencies reported no information regarding changes in the acceptability of agency rules 
resulting from ESHB 1010.  Some agencies have received positive comments from their 
customers regarding increased information available to the regulated community, which results 
in more specific comments from stakeholders and a better understanding of the decision-making 
by the agency. 
 
Stakeholder Comments 
Comments you have received from stakeholders on the impacts of significant legislative 
rulemakings requirements. 
 
The Department of Ecology reported that stakeholders have expressed both positive and negative 
comments on the significant legislative rule-making requirements.  Some interested parties say 
they appreciate the additional information that is offered as a result of documents prepared to 
meet requirements. 
 
Stakeholders associated with the Employment Security Department expressed appreciation for 
openness during the rule-making process and stated that they are provided more opportunity for 
input.   
 
The Office of the Insurance Commissioner provided examples of some aspects of the rule-
making process, which can confuse stakeholders. 
 
Other Information from Agencies 
Other relevant information, such as how rulemaking has changed in your agency since 1995, and 
whether the significant legislative rulemaking requirements have helped or hindered in fulfilling 
your agency’s mission. 
 
The rulemaking process in the Department of Health has changed dramatically since 1995 with 
11 full-time employees either partially or entirely devoted to rulemaking.  Current focus is on 
refining the process, improving coordination and communication, and enhancing rule tracking 
and reporting systems. 
 
The Department of Revenue continues efforts to make rulemaking information more accessible 
to the public, to eliminate unneeded rules and consolidate information, and to use interpretive 
documents to provide timely information to taxpayers and employees if the standard rulemaking 
process has not been completed. 
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RCW 34.05.328 
Significant legislative rules, other selected rules.  
(1) Before adopting a rule described in subsection (5) of this section, an agency shall: 
 
     (a) Clearly state in detail the general goals and specific objectives of the statute that the rule 
implements; 
 
     (b) Determine that the rule is needed to achieve the general goals and specific objectives 
stated under (a) of this subsection, and analyze alternatives to rule making and the consequences 
of not adopting the rule; 
 
     (c) Provide notification in the notice of proposed rule making under RCW 34.05.320 that a 
preliminary cost-benefit analysis is available. The preliminary cost-benefit analysis must fulfill 
the requirements of the cost-benefit analysis under (d) of this subsection. If the agency files a 
supplemental notice under RCW 34.05.340, the supplemental notice shall include notification 
that a revised preliminary cost-benefit analysis is available. A final cost-benefit analysis shall be 
available when the rule is adopted under RCW 34.05.360; 
 
     (d) Determine that the probable benefits of the rule are greater than its probable costs, taking 
into account both the qualitative and quantitative benefits and costs and the specific directives of 
the statute being implemented; 
 
     (e) Determine, after considering alternative versions of the rule and the analysis required 
under (b), (c), and (d) of this subsection, that the rule being adopted is the least burdensome 
alternative for those required to comply with it that will achieve the general goals and specific 
objectives stated under (a) of this subsection; 
 
     (f) Determine that the rule does not require those to whom it applies to take an action that 
violates requirements of another federal or state law; 
 
     (g) Determine that the rule does not impose more stringent performance requirements on 
private entities than on public entities unless required to do so by federal or state law; 
 
     (h) Determine if the rule differs from any federal regulation or statute applicable to the same 
activity or subject matter and, if so, determine that the difference is justified by the following: 
 
     (i) A state statute that explicitly allows the agency to differ from federal standards; or 
 
     (ii) Substantial evidence that the difference is necessary to achieve the general goals and 
specific objectives stated under (a) of this subsection; and 
 
     (i) Coordinate the rule, to the maximum extent practicable, with other federal, state, and local 
laws applicable to the same activity or subject matter. 
 
     (2) In making its determinations pursuant to subsection (1)(b) through (h) of this section, the 
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agency shall place in the rule-making file documentation of sufficient quantity and quality so as 
to persuade a reasonable person that the determinations are justified. 
 
     (3) Before adopting rules described in subsection (5) of this section, an agency shall place in 
the rule-making file a rule implementation plan for rules filed under each adopting order. The 
plan shall describe how the agency intends to: 
 
     (a) Implement and enforce the rule, including a description of the resources the agency 
intends to use; 
 
     (b) Inform and educate affected persons about the rule; 
 
     (c) Promote and assist voluntary compliance; and 
 
     (d) Evaluate whether the rule achieves the purpose for which it was adopted, including, to the 
maximum extent practicable, the use of interim milestones to assess progress and the use of 
objectively measurable outcomes. 
 
     (4) After adopting a rule described in subsection (5) of this section regulating the same 
activity or subject matter as another provision of federal or state law, an agency shall do all of 
the following: 
 
     (a) Provide to the *business assistance center a list citing by reference the other federal and 
state laws that regulate the same activity or subject matter; 
 
     (b) Coordinate implementation and enforcement of the rule with the other federal and state 
entities regulating the same activity or subject matter by making every effort to do one or more 
of the following: 
 
     (i) Deferring to the other entity; 
 
     (ii) Designating a lead agency; or 
 
     (iii) Entering into an agreement with the other entities specifying how the agency and entities 
will coordinate implementation and enforcement. 
 
     If the agency is unable to comply with this subsection (4)(b), the agency shall report to the 
legislature pursuant to (c) of this subsection; 
 
     (c) Report to the joint administrative rules review committee: 
 
     (i) The existence of any overlap or duplication of other federal or state laws, any differences 
from federal law, and any known overlap, duplication, or conflict with local laws; and 
 
     (ii) Make recommendations for any legislation that may be necessary to eliminate or mitigate 
any adverse effects of such overlap, duplication, or difference. 

 8 
 



 

 
     (5)(a) Except as provided in (b) of this subsection, this section applies to: 
 
     (i) Significant legislative rules of the departments of ecology, labor and industries, health, 
revenue, social and health services, and natural resources, the employment security department, 
the forest practices board, the office of the insurance commissioner, and to the legislative rules of 
the department of fish and wildlife implementing chapter 77.55 RCW; and 
 
     (ii) Any rule of any agency, if this section is voluntarily made applicable to the rule by the 
agency, or is made applicable to the rule by a majority vote of the joint administrative rules 
review committee within forty-five days of receiving the notice of proposed rule making under 
RCW 34.05.320. 
 
     (b) This section does not apply to: 
 
     (i) Emergency rules adopted under RCW 34.05.350; 
 
     (ii) Rules relating only to internal governmental operations that are not subject to violation by 
a nongovernment party; 
 
     (iii) Rules adopting or incorporating by reference without material change federal statutes or 
regulations, Washington state statutes, rules of other Washington state agencies, shoreline master 
programs other than those programs governing shorelines of statewide significance, or, as 
referenced by Washington state law, national consensus codes that generally establish industry 
standards, if the material adopted or incorporated regulates the same subject matter and conduct 
as the adopting or incorporating rule; 
 
     (iv) Rules that only correct typographical errors, make address or name changes, or clarify 
language of a rule without changing its effect; 
 
     (v) Rules the content of which is explicitly and specifically dictated by statute; 
 
     (vi) Rules that set or adjust fees or rates pursuant to legislative standards; or 
 
     (vii) Rules of the department of social and health services relating only to client medical or 
financial eligibility and rules concerning liability for care of dependents. 
 
     (c) For purposes of this subsection: 
 
     (i) A "procedural rule" is a rule that adopts, amends, or repeals (A) any procedure, practice, or 
requirement relating to any agency hearings; (B) any filing or related process requirement for 
making application to an agency for a license or permit; or (C) any policy statement pertaining to 
the consistent internal operations of an agency. 
 
     (ii) An "interpretive rule" is a rule, the violation of which does not subject a person to a 
penalty or sanction, that sets forth the agency's interpretation of statutory provisions it 

 9 
 



 

administers. 
 
     (iii) A "significant legislative rule" is a rule other than a procedural or interpretive rule that 
(A) adopts substantive provisions of law pursuant to delegated legislative authority, the violation 
of which subjects a violator of such rule to a penalty or sanction; (B) establishes, alters, or 
revokes any qualification or standard for the issuance, suspension, or revocation of a license or 
permit; or (C) adopts a new, or makes significant amendments to, a policy or regulatory program. 
 
     (d) In the notice of proposed rule making under RCW 34.05.320, an agency shall state 
whether this section applies to the proposed rule pursuant to (a)(i) of this subsection, or if the 
agency will apply this section voluntarily. 
 
     (6) By January 31, 1996, and by January 31st of each even-numbered year thereafter, the 
office of financial management, after consulting with state agencies, counties, and cities, and 
business, labor, and environmental organizations, shall report to the governor and the legislature 
regarding the effects of this section on the regulatory system in this state. The report shall 
document: 
 
     (a) The rules proposed to which this section applied and to the extent possible, how 
compliance with this section affected the substance of the rule, if any, that the agency ultimately 
adopted; 
 
     (b) The costs incurred by state agencies in complying with this section; 
 
     (c) Any legal action maintained based upon the alleged failure of any agency to comply with 
this section, the costs to the state of such action, and the result; 
 
     (d) The extent to which this section has adversely affected the capacity of agencies to fulfill 
their legislatively prescribed mission; 
 
     (e) The extent to which this section has improved the acceptability of state rules to those 
regulated; and 
 
     (f) Any other information considered by the office of financial management to be useful in 
evaluating the effect of this section.  

[2003 c 165 § 2; 2003 c 39 § 13; 1997 c 430 § 1; 1995 c 403 § 201.] 

NOTES:  

     Reviser's note: *(1) The business assistance center and its powers and duties were terminated 
June 30, 1995. RCW 43.31.083, 43.31.085, 43.31.087, and 43.31.089 were repealed by 1993 c 
280 § 81, effective June 30, 1996. 
 
     (2) This section was amended by 2003 c 39 § 13 and by 2003 c 165 § 2, each without 
reference to the other. Both amendments are incorporated in the publication of this section under 
RCW 1.12.025(2). For rule of construction, see RCW 1.12.025(1).  
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     Findings -- Short title -- Intent -- 1995 c 403: "(1) The legislature finds that: 
 
     (a) One of its fundamental responsibilities, to the benefit of all the citizens of the state, is the 
protection of public health and safety, including health and safety in the workplace, and the 
preservation of the extraordinary natural environment with which Washington is endowed; 
 
     (b) Essential to this mission is the delegation of authority to state agencies to implement the 
policies established by the legislature; and that the adoption of administrative rules by these 
agencies helps assure that these policies are clearly understood, fairly applied, and uniformly 
enforced; 
 
     (c) Despite its importance, Washington's regulatory system must not impose excessive, 
unreasonable, or unnecessary obligations; to do so serves only to discredit government, makes 
enforcement of essential regulations more difficult, and detrimentally affects the economy of the 
state and the well-being of our citizens. 
 
     (2) The legislature therefore enacts chapter 403, Laws of 1995, to be known as the regulatory 
reform act of 1995, to ensure that the citizens and environment of this state receive the highest 
level of protection, in an effective and efficient manner, without stifling legitimate activities and 
responsible economic growth. To that end, it is the intent of the legislature, in the adoption of 
chapter 403, Laws of 1995, that: 
 
     (a) Unless otherwise authorized, substantial policy decisions affecting the public be made by 
those directly accountable to the public, namely the legislature, and that state agencies not use 
their administrative authority to create or amend regulatory programs; 
 
     (b) When an agency is authorized to adopt rules imposing obligations on the public, that it do 
so responsibly: The rules it adopts should be justified and reasonable, with the agency having 
determined, based on common sense criteria established by the legislature, that the obligations 
imposed are truly in the public interest; 
 
     (c) Governments at all levels better coordinate their regulatory efforts to avoid confusing and 
frustrating the public with overlapping or contradictory requirements; 
 
     (d) The public respect the process whereby administrative rules are adopted, whether or not 
they agree with the result: Members of the public affected by administrative rules must have the 
opportunity for a meaningful role in their development; the bases for agency action must be 
legitimate and clearly articulated; 
 
     (e) Members of the public have adequate opportunity to challenge administrative rules with 
which they have legitimate concerns through meaningful review of the rule by the executive, the 
legislature, and the judiciary. While it is the intent of the legislature that upon judicial review of 
a rule, a court should not substitute its judgment for that of an administrative agency, the court 
should determine whether the agency decision making was rigorous and deliberative; whether 
the agency reached its result through a process of reason; and whether the agency took a hard 
look at the rule before its adoption; 
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     (f) In order to achieve greater compliance with administrative rules at less cost, that a 
cooperative partnership exist between agencies and regulated parties that emphasizes education 
and assistance before the imposition of penalties; and 
 
     (g) Workplace safety and health in this state not be diminished, whether provided by 
constitution, by statute, or by rule." [1995 c 403 § 1.]  

     Application -- 1995 c 403 §§ 201, 301-305, 401-405, and 801: "Sections 201, 301 through 
305, 401 through 405, and 801 of this act shall apply to all rule making for which a statement of 
proposed rule making under RCW 34.05.320 is filed after July 23, 1995." [1995 c 403 § 1102.]  

     Part headings not law -- Severability -- 1995 c 403: See RCW 43.05.903 and 43.05.904.  

Expedited adoption: RCW 34.05.353.  
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